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Welcome to a special edition 

of Chapter III.  The Productivity Commission 
is currently inquiring into access to justice 
arrangements in Australia, and recently 
published its draft report. The Commission 
suggests that the prohibition on damage-based 
billing be removed, subject to comprehensive 
disclosure requirements and feedback on 
whether the share of damages should be 
capped. The Section Executive thought it timely 
to ask the members of the Section’s Class 
Actions Committee, to contribute articles on 
the pros and cons of contingency fees in their 
field of practice and generally. I hope that as 
the Law Council of Australia and its constituent 
bodies are formulating their responses to the Productivity Commission’s draft report, these 
two articles will contribute to that process.  

This issue also provides an update on important Section initiatives and activities, including its 
establishment of a Constitutional Law Committee. It also provides several case notes provided 
by the Section’s Client Legal Privilege Committee, a case note concerning the High Court’s 
decision to render invalid a marriage equality/same sex marriage Act in the ACT, and a case 
note concerning the question whether an automobile can constitute medical treatment.

chris cunningham
Chair, Federal Litigation and Dispute Resolution Section

Welcome to the CHAPTER III Autumn Newsletter. 
This interactive PDF allows you to access information 
easily, search for a specific item or go directly to 
another page, section or website.

lINks IN ThIs PDF

Words and numbers that are underlined are 

dynamic links – clicking on them will take you 

to further information within the document or 

to a web page (opens in a new window).

sIDe TAbs

clicking on one of the tabs at the side of the 

page takes you to the start of that section.

GuIDe To buTToNs

Go to main contents page

Print options

Go to previous page

Go to next page

coNTeNTs

Welcome from the section chair 1

section News  2

high court of Australia News 3

Federal court of Australia News 3

Legal Practitioners’ Scale of Costs

Judicial appointment

Federal Court’s Electronic Court File (ECF)

Administrative Appeals Tribunal (AAT) News 4

National Natives Titles Tribunal (NNTT) News 4 

Feature Article one: It is time to lift the ban  
on ‘damages-based biling’ or ‘contingency fees’ 5

Feature Article Two: contingency Fees –  
the devil is in the detail 7

case Notes: client legal privilege 9

Aouad v R; El-Zayet v R

Tabcorp Holdings Ltd v State of Victoria; State of 
Victoria v Tabcorp Holdings Ltd

Cleary v Rinaudo

Expense Reduction Analysis Group Pty Ltd & Ors v 
Armstrong Stategic Management and Marketing Pty 
Ltd & Ors

other case Notes 14

Commonwealth of Australia v the Australian Capital 
Territory

Heffernan v Comcare – Is an automobile medical 
treatment?

contacts   18

Section Executive

Committees within the Section

http://www1.lawcouncil.asn.au/FEDLIT/


 

SE
C

T
IO

N
 

N
E

W
S In March 2014 the Section Executive met and progressed a number of high priority issues. It has 

agreed to establish a Constitutional Law Committee, and Section Deputy Chair John Emmerig 
is liaising with the nominated Chair, Bret Walker SC, to settle the list of nominated members. 
The proposed members include constitutional law experts from the private practice side of the 
profession and representatives from academia from a number of jurisdictions.  Consideration 
was given to the appointment of an in-house lawyer from the federal public sector. However, 
following consideration, it was felt that conflict issues would preclude their active participation.  
A similar issue was felt to be likely to arise as regards public sector in-house constitutional law 
experts from the various state and territory Attorney-Generals’ departments.

The Committee’s terms of reference will prescribe three main roles:

•		 	Legal	analysis/opinions:		the	Committee	will	assist	the	Law	Council	to	understand	the	
legal and other ramifications of constitutional law cases in the High Court and Federal 
Courts or proposed or legislative changes which raise constitutional issues, and make 
recommendations for how the Law Council might respond;

•			 	Assistance	with	policy	matters:	the	Committee	will	assist	the	Law	Council	with	policy	
development where issues raising constitutional law or related High Court and Federal 
Court litigation are involved.  In some cases, this will be in response to external 
developments.  In other cases, the Law Council may wish to consider initiating a debate 
or reform in a legal area which has constitutional implications.  

•			 	Education:	the	Committee	will	have	an	educational	mandate	to	run	constitutional	law	
conferences and seminars from time to time.

The Section Executive sees the establishment of the Constitutional Law Committee as a natural 
extension of the long-standing focus of the Section on public law issues in federal courts and 
there are likely to be areas where the new Constitutional Law Committee and the Administrative 
Law Committee will be able to undertake a number of joint initiatives.

On Friday 23 May the Commonwealth Compensation and Employment Law Committee 
chaired by ACT barrister Peter Woulfe ran a successful seminar and networking event in 
Melbourne at the offices of Sparke Helmore Lawyers. Speakers and presentation titles included:

•		 	‘Don’t stop my incapacity payments just because I’m running a million dollar business – 
please’ by Thena Kyprianou, Senior Executive Lawyer, Australian Government Solicitor, 
Canberra

•	   ‘Helpful Harry – the duty to assist – a tribunal member’s view’ by Senior Member 
Professor Robin Creyke, Administrative Appeals Tribunal, Canberra

•	   ‘Slaughtering, super and spacious vehicles – a review of some recent Full Federal Court 
decisions on the many and varied issues arising under the Safety, Rehabilitation and 
Compensation Act 1988 (Cth)’ by Ben Dube, Partner, Sparke Helmore Lawyers

The event will be offered again in December 2014, at the offices of Slater & Gordon in Sydney. 
Please contact the Section administrator fedls@lawcouncil.asn.au if you would like to receive 
the event flyer.

Other Section Committees are active:

•			 	Several	Committees	assisted	with	the	development	of	the	Law	Council’s	response	to	the	
Productivity Commission’s inquiry into access to justice arrangements, including on the 
proposed amalgamation of federal tribunals, and more recently contributed to the Law 
Council’s appreciation of the Federal Budget. 

•			 	The	Alternative	Dispute	Resolution	(ADR)	Committee	liaised	with	the	AAT	concerning	
negotiation competition prizes; drafted a letter for the Secretary-General to the Council 
of Australian Law Deans about the need for greater uniformity in the teaching of 
ADR in Australian Law Schools; finalised their contribution to the Federal Court Case 
Management Handbook; and continued to plan for a CPD and networking event in 
August 2014 to be co-hosted with the NSW Law Society on confidentiality, privacy and 
privilege in ADR.

•			 	During	April–May	2014	all	state	and	territory	coordinators	of	Bar	Readers	courses	were	
asked about their use of the Federal Court Case Management Handbook and have been 
advised that it is being updated.

•			 	The	Federal	Court	and	the	Administrative	Law	Committee	continue	to	make	
arrangements for their co-hosting of an administrative law conference at the Court in 
Melbourne in August 2014.

•			 	The	Industrial	Law	Committee	contributed	to	a	submission	to	a	Senate	Committee	
Inquiry into the Social Security Legislation Amendment (Green Army Programme) Bill 
2014. 

•			 	The	Client	Legal	Privilege	Committee	continues	to	provide	case	notes	to	update	the	Law	
Council’s Client Legal Privilege Watch webpages.

•			 	The	Federal	Court	and	Federal	Circuit	Court	Liaison	Committees	continue	to	meet	
regularly with the Courts. 
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hIGh couRT NeWs
The High Court calendar of sittings for the period May to July includes:

10 June to 19 June – Canberra sittings of the full court; and

20 June – Special leave hearings. 

FeDeRAl couRT NeWs
legal Practitioners’ scale of costs

The High Court, Federal Court, Family Court and Federal Circuit Court have established a 
Joint Costs Advisory Committee (JCAC) to inquire into, and to make recommendations on, 
any variations in the quantum of costs (including expenses and fees for witnesses) allowable 
to legal practitioners which should be contained in the scales of costs in the:

•		 High	Court	Rules;

•		 Federal	Court	Rules;

•		 Family	Law	Rules;	and

•		 Federal	Circuit	Court	Rules.

These scales are used to determine the amount payable where one party must pay the 
legal costs of another party to a proceeding.  The JCAC invites interested persons and 
organisations to submit in writing their views on changes to the scales of costs.  Submissions 
(which will be available to the public unless deemed confidential by JCAC) should be sent to:

Joint Costs Advisory Committee 
c/– Federal Court of Australia 
Level 16 
Law Courts Building 
Queens Square 
SYDNEY NSW 2000

E: John.Mathieson@fedcourt.gov.au 
T: 02 9230 8336

The deadline for submissions is 27 June 2014.

Judicial appointment 

The Hon Jacqueline Sarah Gleeson SC (pictured) has been appointed 
as a Judge to the Sydney Registry of the Federal Court of Australia, 
effective 15 April 2014, filling the vacancy left on the retirement of the 
Hon Justice Dennis Cowdroy OAM on 15 March 2014.

Justice Gleeson began practice at the New South Wales Bar on  
26 August 1991, but left the bar in 2000 to practise as a solicitor with 
the Australian Broadcasting Authority and the Australian Government 
Solicitor, before returning to the bar in 2007. Her principal areas of 
practice have been administrative law, competition and consumer 
law, professional liability and taxation law. She was appointed Senior 
Counsel in 2012. Justice Gleeson served as a member of the Bar 
Council and as a member of a professional conduct committee of the New South Wales Bar 
Association between 1997 and 2000.

Federal court’s electronic court File (ecF)

In late 2013 the Court achieved an important project milestone with the completion of the 
development work for its new document management system (DMS) which provides the 
platform to support the Court’s Electronic Court File (ECF).

At least initially, the main changes litigants and the profession will notice are enhancements to 
the Court’s eLodgment system which is expanding to give more features to litigants. 

The file size limit for eLodged documents recently tripled from 10 to 30 megabytes. Other 
enhancements to be introduced later this year include the ability to lodge correspondence, 
filter forms, identify a preferred listing date and a quick upload facility for multiple documents. 

The Court is currently testing these changes. It will soon begin extensive testing of the 
interaction between eLodgment, the Court’s case management system and the DMS to 
ensure the data exchanged between these systems is running smoothly.

The Court has been actively communicating with the profession about the ECF project via 
newsletters, information sessions and its website, and the response has been positive.  Some 
additional questions have been raised about the practicalities of working with the Court 
when the ECF is fully functioning. The Court has developed answers to these queries and has 
updated the ‘ECF Questions and Answers’ page on its website. 
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The Section recently provided modest support in the form of trophies and book vouchers 
for a negotiating competition run by the AAT.  The pilot of the AAT’s ‘Negotiating Outcomes 
on Time’ (NOOT) competition offered students an insight into alternative dispute resolution 
processes at the AAT. On 17–18 May 2014, eight enthusiastic teams of Queensland law 
students took part in what is thought to have been the world premiere Noot. The scoring 
system encouraged collaborative negotiation and win-win solutions. Senior Member Geri 
Ettinger and President Justice Duncan Kerr Chev LH awarded the prizes to:

•		 First	place:	Briony	Driscoll	and	Rebekah	Oldfield	from	the	University	of	Queensland.

•		 	Second	place:	Chris	Reese	and	Brenton	Day	from	the	University	of	Southern	
Queensland.

•		 Best	Communicator:	Rebekah	Oldfield. 	

The pilot will be evaluated with a view to seeing whether the competition can be extended to 
include other states in future years. 

The Section will also be assisting the Law Council to develop its position in relation to the 
amalgamation of federal tribunals with the AAT announced in the Federal Budget.

NNTT Appointment

Mr James McNamara has been appointed a member of the National Native Title Tribunal 
(NNTT) for a period of five years.  Until recently Mr McNamara was the Executive Director of 
Aboriginal and Torres Strait Islander Land Services in the Queensland Department of Natural 
Resources and Mines. Member McNamara has been admitted as a legal practitioner of the 
Supreme Court of Queensland, and holds a Master in Public Administration degree from 
Harvard University. Member McNamara has 20 years professional experience in native title, 
State land rights, cultural heritage, land administration and land management.

ADMINISTRATIVE APPEALS  
TRIBUNAL (AAT) NEWS

NATIONAL NATIVE TITLE  
TRIBUNAL (NNTT) NEWS
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IT Is TIme To lIFT The bAN oN ‘DAmAGes-bAseD bIllING’ oR 
‘coNTINGeNcy Fees’

by ben slade1

The Law Council’s submission to the Productivity Commission’s Inquiry into Access to Justice 
Arrangements stated:

‘Conditional costs agreements, commercial litigation funding, representative proceedings 
and class actions can contribute substantially to the capacity of the legal profession to 
facilitate access to justice for a significant number of Australians.’2

Improving access to civil justice for those who deserve it is also the motivation of the 
Law Council’s Contingency Fee Committee and its consideration of whether or not to 
recommend that lawyers be allowed to charge ‘Percentage Based Contingency Fees’.

The Productivity Commission, in its draft report on Access to Justice released on 8 April 2014, 
provisionally recommended that:

‘Australian governments should remove restrictions on damages-based billing subject to 
comprehensive disclosure requirements. The restrictions should be removed for most civil 
matters, with the prohibition on damages-based billing to remain for criminal and family 
matters, in line with restrictions for conditional billing.’3

Lifting the ban on ‘damages-based billing’ or ‘contingency fees’ will help more people to 
have their claims for compensation heard and determined than is possible at present. It will 
improve access to justice.

Contingency fees align the interests of the lawyers with those of their clients.  Both the client 
and the lawyer want the largest payout in the shortest possible time.  Time billing becomes 
irrelevant. Inefficiencies and delay are not only the enemy of the client but of the lawyer as 
well.  

Proportionate charging is surely superior to the ‘tyranny of the billable hour’.  It is consistent 
with the ‘overarching purpose’ that governs our superior courts; the purpose being the just 
resolution of disputes as quickly, inexpensively and efficiently as possible. It is also consistent 
with the ‘object of resolving the issues between the parties in such a way that the cost to the 
parties is proportionate to the importance and complexity of the subject-matter in dispute’.4

Arguments against contingency fees are, essentially, that they:

•		 will	prompt	an	increase	in	frivolous	and	unmeritorious	‘US	style’	litigation;	and

•		 	create	an	insuperable	conflict	between	the	lawyers’	fiduciary	duty	to	the	client	and	their	
financial interest in the outcome of a case.

But there is no link between charging contingency fees and unmeritorious litigation.  Those 
in favour of lifting the ban on contingency fees have an unlimited supply of examples of 
injustices which will go unchecked without lawyers who are willing take great risks to see 
that justice is done.  These examples range from the farmer whose livelihood was forever 
destroyed by gross carelessness to the thousands who have been tricked into paying 633% 
interest on their ‘pay-day’ loans.  These cases are not frivolous.  On the contrary, it is only 
the wrongdoers or the mean-spirited who would seriously suggest that the victims of such 
conduct should be prevented from seeking justice. 

Those who argue that contingency fees will cause frivolous ‘US style’ litigation cannot point 
to a compelling example of such a frivolous case, because there are none. There may be 
examples of ill-advised unmeritorious actions but that is all they are, ill-advised.  There is no 
reason to believe that contingency fees will encourage such claims.

In Australia, the loser pays costs rule is a mighty deterrent to the frivolous claim.  This rule 
does not apply in the US.  The risk of being ordered to pay the winning opponent’s costs 
deters unmeritorious claims, as does the risk of having to meet a security for costs order.  
As well, our courts rarely award exemplary, aggravated or punitive damages whereas such 
orders are relatively common in the states where the chance of an enormous windfall may 
encourage speculative litigation.  

A lawyer on a contingency fee agreement in Australia is far less likely to accept instructions to 
sue on a doubtful case than a lawyer for a corporate defendant who insists on paying for the 
conduct of a dubious defence.  

Lawyers are presently allowed to charge their ordinary fees, with an uplift in most jurisdictions, 
conditional on success.  Conditional costs arrangements govern the vast bulk of plaintiff 
litigation in Australia and have done so for many years.  In the many thousands of conditional 
costs cases run and settled every year the financial interest of the lawyer in the outcome 
of the litigation does not present any insuperable difficulty in relation to conflict of interest, 
nor is there evidence of such difficulties in those countries which permit contingency fee 
arrangements.
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coNTINGeNcy Fees – 
AlTeRNATe PeRsPecTIVes

The Productivity commission has been 
conducting an inquiry into Australia’s 
civil dispute resolution system with 
a view to making recommendations 
for constraining costs and promoting 
access to justice. It recently released 
its Draft Report – Access to Justice 
Arrangements together with an 
accompanying overview (both dated 
April 2014) for public comment. 

The report can be view at  
www.pc.gov.au/projects/inquiry/
access-justice/draft

The release of the Productivity 
commission report coincides with 
a feature discussion in this issue 
of alternate views on contingency 
fees. It is timely as one of the 
recommendations made in the 
draft report is that restrictions on 
calculating lawyers’ fees as an agreed 
share of the amount recovered 
through legal action for most civil 
matters be lifted. 

should you wish to submit any 
comments on the draft report, 
please email them to the Productivity 
commission (via access.justice@
pc.gov.au) using the prescribed 
form www.pc.gov.au/__data/assets/
pdf_file/0017/124145/access-justice-
cover-sheet.pdf on or before 21 may 
2014.

The Productivity commission’s final 
report is due by september 2014.
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Unfortunately, many examples remain of meritorious cases in which the economic incentives 
of conditional fee arrangements are insufficient to attract even the most determined lawyers.  
About 10 years ago third party litigation funders saw the legal profession’s failing to fund such 
claims as an opportunity.  Funders identified and funded a number of actions that fell through 
the cracks.  The Bank Fee cases are one such example.  Shareholder class actions another.  

But funders only fund cases in which the upside is measured in the many millions.  In any 
event, why should the legal profession let the finance sector, unchecked by our professional 
conduct rules, determine who should get to sue and what percentage they should pay for the 
benefit? We should, at the very least, be allowed to compete with them.

Contingency fees will introduce much needed competition into the litigation funding market 
where barriers to entry are substantial.  Currently, funding commissions are in the range of 
25% to 40% with lawyer’s fees (at least in class actions), averaging about 12% of the damages 
won.  If lawyers are permitted to charge contingency fees, the overall costs to the consumer 
are likely to be substantially less than the combined costs of a third party funder and lawyer. 
Commercial litigation funders, driven by their need to cover their substantial risks, are 
constrained to fund actions that are predicted to recover at least three times their estimated 
outlay. If a class action, for example, is likely to cost a funder $4m to conclude, it will not be 
underwritten by a commercial litigation funder unless the recovery is likely to be greater than 
$30m.  A law firm considering an action, the costs of which may total $4m, should be willing 
to conduct a meritorious claim on a contingency fee basis if the expected recovery is greater 
than $16m, as party and party costs should also be recovered on success.

Contingency fees will also enable the profession to conduct smaller claims that may not be 
funded on a conditional fee basis at present.  The legal assistance sector is starved of funds 
and unable to assist any but the most marginalised. Contingency fees offer one further 
avenue of promise for those who will otherwise be denied access to justice. 

1   Ben Slade is the Managing Principal of Maurice Blackburn, NSW, he is a co-chair of the Law 
Council’s Class Actions Committee, a core member of the Federal Court Liaison Committee, 
a member of the Australian Consumer Committee and a member of the Law Council’s 
Contingency Fee Committee.

2  Law Council submission to Inquiry into Access to Justice Arrangements  
(13 November 2013) 10.

3  Draft recommendation 18.1 Productivity Commission draft report on Inquiry into Access to 
Justice Arrangements

4 Section 60 Civil Procedure Act 2005 (NSW)
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coNTINGeNcy Fees – The DeVIl Is IN The DeTAIl

by michael legg5

The effective resolution of disputes through formal processes, especially courts, requires 
legal representation due to the complexity of the law, procedure and evidence.  The prospect 
of a lay person negotiating the civil justice system so as to achieve a successful outcome is 
slim.  However, legal representation is costly.  The contingency fee is put forward as a way 
to provide access to justice by deferring the payment of the lawyer’s fee until a successful 
outcome is achieved and funds are therefore available.

Contingency fees have a number of potential disadvantages:  an increase in litigiousness (this 
is the flip side of access to justice) including of unmeritorious cases and conflicts of interest 
for lawyers who only recover if their client wins or at least gets some sort of settlement 
(maybe at an amount less than they could get if they pushed on) so as to trigger the need to 
pay the lawyer.  But we have embraced litigiousness by creating new causes of action, a class 
action regime and litigation funding.  Lawyers have always faced possible conflicts of interest 
and are subject to strict duties as a consequence.  

However, another concern is whether contingency fees if introduced in Australia would 
actually increase access to justice.  It may be that lawyers will continue to offer their services 
to the same people that they currently do on a conditional billing (no-win no-fee) basis 
because to be paid they still need a case to be successful.  Indeed the sceptic may suggest 
that the lawyer will take the same case but through being able to charge a contingency fee 
actually increase the fee they are able to make.  For example, if legal costs currently equate to 
10-15% of a client’s recovery then a contingency fee of 30% would at least double the lawyer’s 
fee.  

The access to justice argument is premised on people who currently are discouraged from 
bringing a claim deciding that they will, and lawyers who would previously not have taken 
the case deciding that they will.  Rather than the existence of conditional billing supporting 
contingency fees, conditional billing may mean contingency fees have little to add.  The only 
change is that billing is now through a percentage of recovery rather than time worked.   The 
contingency aspect already exists.

If contingency fees are greater than what is charged through time-based billing then 
transaction costs for the compensation of injuries will increase.  If that happens then the 
plaintiff will have less funds. Does that mean that compensation payments will increase, or 
does the injured individual have to make-do with less, or is society to make up the short-fall in 
some way?

If lawyers use contingency fees to feather their own nests then there are some very real and 
very serious implications for the rest of society.  The problem of cost in the civil justice system 
is made worse.

Some readers may see this parade of horribles as being extreme.  And perhaps it is.  But 
we don’t actually know how contingency fees will work because there are no details.  The 
Productivity Commission’s Draft Report recommends the removal of the ban on contingency 
fees but the only protections for consumers are ‘comprehensive disclosure requirements’ and 
a request for ‘evidence on appropriate percentage limits’.

Part of the detail about how a contingency fee regime would operate includes the consumer 
protection aspects aimed at avoiding the disadvantages referred to above.  The Victorian 
Law Reform Commission in its 2008 report on the civil justice system in Victoria suggested a 
number of regulatory safeguards if contingency fees were to be introduced, including:

	 •	 	a	requirement	that	a	law	firm	must	offer	clients	the	choice	between	a	contingency	fee	
and other ‘customary’ methods of calculating fees; 

	 •	 	a	requirement	that	clients	be	advised	to	seek	independent	legal	advice	before	entering	
into a contingency fee agreement;

	 •	 	a	requirement	that	clients	be	advised	to	obtain	‘quotes’	in	relation	to	proposed	
contingency fee arrangements from more than one firm;

	 •	 	a	cap	on	the	maximum	percentage	allowed	or	a	sliding	scale	of	permissible	maximum	
amounts, which decrease as the amount of the recovery increases; 

	 •	 	a	requirement	that	any	contingency	fee	agreement	be	approved	by	the	court	at	
the conclusion of any proceedings to which the agreement relates following either 
judgment or settlement;

	 •	 	retaining	the	existing	legislative	right	of	clients	to	have	a	costs	agreement	set	aside	
where it is not fair or reasonable; and 

	 •	 	the	law	practice	be	required	to	maintain	records	of	the	actual	work	carried	out	and	the	
time incurred so that this may be taken into consideration in any subsequent dispute 
about the reasonableness of the fee charged.
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Independent advice and getting a few quotes would make the client better informed.   
Court oversight and approval would likely be the gold standard.  A cap is desirable to stop 
outrageous percentages and a stepped cap would help prevent lawyers receiving windfalls.  
But what a cap also means is all lawyers will charge the cap and any prospect of competition 
between lawyers disappears.

The issue for a contingency fee scheme is how it balances the need for consumer protection 
with the costs that the above protections will create.  

litigation Funding

Contingency fees could provide a source of competition with litigation funders so as to 
reduce the percentage charged by the funder.  However, the funder does more than pay legal 
fees.  Normally they provide an indemnity for an adverse costs order in the event the case is 
unsuccessful.  Lawyers have never done this.  If lawyers charged on a contingency fee basis 
then there may still need to be some method for protecting plaintiffs against an adverse costs 
order – such as a litigation funder or After the Event insurance.  The lawyer is not a direct 
swap for the funder, unless the lawyer decides to indemnify the client.

class Actions are Different

Australia has a class action system based on an opt-out approach whereby group members 
do not need to be known or identified when the class action is commenced.  However, 
contingency fees are contract-based, which means the lawyer and client must enter into a 
contingency fee agreement. But you cannot enter into a contract unless you can identify the 
person. 

Litigation funders have sought to thwart the opt-out approach by only bringing class 
actions on behalf of people who sign agreements with them – the so-called “closed class”. 
Consequently people have to accept the funder’s percentage or they are excluded from a 
remedy. Contingency fees would have to work the same way, giving significant power to 
lawyers to set fees and potentially excluding some people from a remedy.

However, another approach from the United States is the “common fund” mechanism where 
a lawyer may seek a reasonable attorney’s fee from a fund that the lawyer helped create for 
others, such as group members in a class action.  Moreover, a common fund is overseen by 
the courts. In exchange for the lawyer receiving a percentage from all group members (even 
without a contract), the percentage is subject to judicial approval and oversight, including 
specifying the amount.

The court seeks to balance the need to compensate the lawyers for their efforts, the outcome 
achieved, and the acceptance of risk as to the outcome of the proceedings, with avoiding 
windfalls that over-compensate the lawyer to the detriment of group members.

Australian class actions already have judicial oversight.  The adoption of a common fund 
approach with judicial oversight for class actions rather than the ill-fitting contingency fee 
would involve little extra work for courts and lawyers. It would support access to justice but 
guard against the excesses of contingency fees.

5  Associate Professor, UNSW Law. Member of the Law Council’s Class Actions Committee.
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clIeNT leGAl PRIVIleGe 
The Section is pleased to offer practitioners case notes on topical decisions concerning 
client legal privilege. These case notes are also accessible on the Law Council’s CLP Watch 
webpage at www.lawcouncil.asn.au/FEDLIT/index.php/clpwatch

Aouad v R; El-Zayet v R [2013] NsWsc 760

by michael Rennie6

Waiver of privilege – advice provided to Court at close of proceedings;  
Whether the Court was functus officio when document received

background

The applicants had been charged with murder.  The trial had been set down for hearing.  
Some months prior to the trial, the Director of Public Prosecutions (the Director) directed 
that there be no further proceedings in relation to the alleged murder for both applicants.  
Both applicants were advised in writing and the matter was listed for the purpose of ‘formally 
entering a nolle prosequi in relation to all counts on the indictment.’

On the relevant date a Crown Prosecutor appeared, indicated that there had been a direction 
by the Director that there be no further proceedings in relation to both accused, and handed 
up a document to be filed with the court file.

The applicants applied for costs and the matter was listed again for argument on that issue.  
At that hearing, the Crown was asked by the presiding judge whether there was going to be 
evidence of the reason for the decision by the Director to withdraw proceedings against the 
applicants.  The Crown indicated that there would be no waiver of privilege on that issue.  The 
presiding judge advised that the Court file included a copy of the prosecutor’s brief report to 
the Director and the Director’s decision.

The parties determined that the documents must have been handed to the Court on 
1 June 2012.		The	applicants	brought	a	motion	seeking	production	of	the	documents	and	a	
declaration that any privilege in the documents had been waived on behalf of the Director.

evidence

The Director and a Deputy Director provided affidavits in the matter.  The Director stated that 
he had not given any express or implied consent to the Crown Prosecutor to waive privilege 
in the documents;

•		 	Prosecution	Guidelines	issued	to	all	DPP	staff	provide	very	limited	circumstances	where	
a Crown Prosecutor can waive legal professional privilege held by the Director without 
express consent. None of those limited circumstances existed;

•		 	Had	the	Director	been	aware	that	the	Crown	Prosecutor	intended	to	hand	up	the	
documents, he would have immediately indicated that the document was privileged 
and that the Director would not waive such privilege; in essence, directing that the 
Crown Prosecutor not hand those documents to the Court.

The Deputy Director stated that he had prepared the legal advice contained in the documents 
handed to the Court, not the Crown Prosecutor that handed those documents to the Court.  
The Crown Prosecutor had not discussed the advice with the Deputy Director at any stage 
and had not indicated that the Prosecutor intended to file the documents in the Court.

submissions

The applicants submitted that filing of the document on the Court file, a public record, in the 
present circumstances was an action inconsistent with a continuing intention to maintain 
any confidentiality over that document.  It ought to have been known that a costs application 
would almost certainly follow the discharge of both applicants.  It could be expected that any 
such application would rely in part upon the DPP documents now filed with the court papers.  
Any confidentiality over the document was lost, notwithstanding that neither the Director nor 
the Deputy Director may have expressly or impliedly consented to the document being filed.

The Crown submitted that:

•		 	The	document	was	handed	up	at	a	time	when	the	court	was	functus in relation to the 
proceedings on indictment.  The direction for no further proceedings pursuant to  
s 7(2)(b)	of	the	DPP	Act	constituted	an	entry	of	nolle prosequi and neither the listing 
before the court on 1 June 2012 or the order for discharge was required at law; and

•		 	Further	and	alternatively,	client	legal	privilege	exists	and	had	not	been	waived.		The	
document was provided to the court and not otherwise disclosed, which demonstrated 
that it was provided on a confidential basis.  The document provided written 
confirmation that the direction had been made by the Director.  The act of handing the 
privileged document to the court ‘to be filed on the court file’ was not authorised, was 
wrong and could not amount to waiver of the Director’s privilege.  There was no scope 
for any imputed waiver of privilege.  

6  Barrister, Sixth Floor, St James Hall Chambers, Sydney.
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Was the court functus officio?

Price J held that the Court was not functus at the time that the relevant documents were 
handed to the Court.  It was accurate to state that the Director’s determination that that there 
be no further proceedings in relation to the murder charge had the effect of a nolle prosequi, 
and deprived the Court of the power to proceed on the murder indictment.  However, 
his Honour was not prevented from formally discharging the applicants and standing 
the proceedings over for a costs application.  His Honour did not proceed further on the 
indictment and was not functus officio when the document was handed up to the Court.

Waiver

The Director was a client to whom lawyers within the Office of the DPP were providing legal 
services.  Accordingly, privilege attached to the relevant documents.  Applying Mann v Carnell, 
waiver of that privilege could be express or implied.  Implied waiver would be imputed where 
particular conduct is inconsistent with the maintenance of the confidentiality which the 
privilege is intended to protect.  A client will be taken to have waived privilege, even though 
the client did not subjectively intend to do so: Chen v City Convenience Leasing Pty Ltd 
[2005] NSWCA 297 at [29]–[33].  The Director’s relevant statutory function to direct no further 
proceedings in a particular matter was personal and could only be delegated to a Deputy 
Director.  The Crown Prosecutor could only have been acting to provide legal services to the 
Director and could not act outside of his instructions.

At [46]: The privilege could only be waived by the Director. There is no inconsistency 
between the Director’s conduct and the maintenance of the confidentiality. The handing up 
of the document was not authorised by the Director and in the circumstances he cannot be 
deemed to have consented, nor can consent to waiver be implied.

Tabcorp Holdings Ltd v State of Victoria [2013] Vsc 302;  
State of Victoria v Tabcorp Holdings Ltd [2013] VscA 180

by michael Rennie7

Joint privilege – sufficiency of evidence to establish a claim for privilege

Tabcorp sought payment of $687m from the State of Victoria as compensation for the 
expiration of gambling licenses held by Tabcorp and the grant of fresh licenses in 2012. 
Tabcorp claimed that such damages arose out of the operation of the Gambling Regulation 
Act 2003 (Vic), a contractual undertaking to deal with Tabcorp reasonably and in good faith, 
and an indemnity for losses suffered as a result of changes to the legislation.

During discovery processes Tabcorp challenged the claims of client legal privilege by the 
State. The challenged documents were created in the period 1993 to 1995 and related to the 
public offering, or float, of shares in Tabcorp.  The State had claimed legal advice privilege 
over	104	documents	under	s 118	of	the	Evidence Act 2008 (Vic). Many of the documents 
concerned were letters to or from the law firm Arthur Robinson & Hedderwicks (ARH). 

Tabcorp argued that: 

•		 the	claim	for	privilege	was	not	made	out;	

•		 	the	privilege	did	not	extend	to	documents	not	between	ARH	and	the	State,	but	between	
ARH and other parties such as advisors;  

•		 	If	the	privilege	was	made	out,	the	relevant	privilege	was	a	joint	privilege	with	the	Totalisor	
Agency Board (TAB) and Tabcorp; and 

•		 in	any	event,	privilege	had	been	waived	by	prior	disclosure	of	the	documents.	

Findings at first instance.

Sifris J found that ARH were the only solicitors providing advice to the State in relation to, 
and for the benefit of, both TAB and Tabcorp concerning the float of Tabcorp.  His Honour 
found that the legal advice provided to the State which related to TAB and Tabcorp was clearly 
for the benefit of TAB and Tabcorp.  Tabcorp was a separate legal entity.  It did not retain 
separate solicitors during the relevant period but received advice directly from ARH in relation 
to numerous matters.  Tabcorp was clearly embraced by the retainer that ARH had with the 
State. TAB also had a separate legal entity at the relevant time.

In relation to the contentions made by Tabcorp, Sifris J found that the claim for privilege was 
not made out. The evidence provided by the State was not sufficiently ‘focussed and specific’. 
The descriptions of the documents over which privilege was asserted did not satisfy that 
standard and were inadequate in establishing that the challenged documents were for the 
dominant purpose of ARH’s provision of legal advice to the State. Section 118 of the Evidence 
Act was not satisfied. In the absence of substantiating evidence to make out the privilege 
claim,	inspecting	the	documents	under	s 133	of	the	Evidence Act was of questionable utility. 
The privilege, if made out, would extend to documents between ARH and other third party 
advisors such as Price Waterhouse and Centaurus. On the terms of the respective retainers 
with these advisors, the relevant services necessarily involved communication with the State’s 
legal advisors and tasks that were required to enable the State to obtain legal advice. 

7  Barrister, Sixth Floor, St James Hall Chambers, Sydney.
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Both Tabcorp and TAB held joint privilege in the challenged documents. TAB and Tabcorp 
were separate entities from the State and were embraced by a joint retainer with the State and 
ARH. TAB and Tabcorp both had interests in the advice provided by ARH, and the advice was 
sought for their benefit by the State. ARH provided distinct advice to both Tabcorp and TAB 
and conducted itself as if Tabcorp and TAB were ARH’s clients. In such circumstances a formal 
retainer was not necessary. In relation to the period before Tabcorp’s incorporation, Tabcorp 
was a successor in title to TAB and entitled to the benefit of the joint privilege held between 
the State and TAB in the relevant period. 

The issue of waiver was not relevant in light of the above findings. 

court of Appeal 

Ashley and Hansen JJA refused the State’s application for leave to appeal.  The grounds of 
appeal were that the trial judge had erred in holding that there was insufficient evidence to 
establish privilege; and failing to make a clear finding of joint privilege with respect to any of 
the six categories of documents and, in particular, failing to consider the application of joint 
privilege to categories of documents A and B in the schedule. 

Hansen JA, with whom Ashley JA agreed, focussed on the first ground – the sufficiency of 
evidence. 

Hansen JA found that:

a fair reading of the judgment as a whole shows that his Honour had regard to all relevant 
matters and the descriptions in the Schedule, and that the reference to the examples was 
illustrative only. … It was not necessary that his Honour separately consider the terms of 
each description in the relevant context. It was open and appropriate in the circumstances, 
which included the terms of the descriptions, to deal with the matter as he did.  

There was not sufficient doubt on this finding as to warrant leave to appeal. In Hansen 
JA’s view, the conclusion that the State had failed to establish that the dominant purpose 
of the documents was the provision of legal advice was correct. Declining to inspect the 
documents	under	s 133	of	the	Evidence Act was appropriate. If the State had not addressed 
each document in its evidence or submissions, such a task could not be delegated to the trial 
judge. 

The Court did not need to consider the second issue concerning joint privilege, but Hansen 
JA noted that he accepted Tabcorp’s submissions that the decision was neither wrong, nor 
attended with sufficient doubt to justify the grant of leave to appeal. Ashely JA separately 
noted that the State’s submissions in relation to joint privilege appeared to lack cogency. The 
Court was not persuaded that the State would suffer substantial injustice if leave to appeal was 
refused, and leave was therefore refused.   

Cleary v Rinaudo [2013] AcTcA 32 

by michael Rennie8

Mandatory disclosure under statute – Whether statutory disclosure obligation applied to 
medical reports otherwise covered by privilege 

background 

Rinaudo brought a claim against Cleary for injuries suffered as a result of a motor vehicle 
accident between the two.  Cleary was insured by NRMA and NRMA conducted the 
proceedings on Cleary’s behalf.   

Before litigation commenced, solicitors for Rinaudo provided NRMA with information as 
required by the Civil Law (Wrongs) Act 2002 (ACT) (the Wrongs Act).  NRMA required Rinaudo 
to attend a Dr Coyle for examination and NRMA subsequently served a copy of copy of that 
report on Rinaudo’s solicitors.  

Rinaudo subsequently commenced litigation.  NRMA arranged for Rinaudo to be examined 
by Dr Coyle a second time.  Rinaudo’s representatives requested a copy of this second report.  
NRMA refused and claimed that Dr Coyle’s second report was subject to legal professional 
privilege.  Rinaudo applied for orders that either Cleary (NRMA) provide a copy of the report 
or that report could not be relied on at trial.  Rinaudo contended that Cleary was bound 
to disclose the report regardless of whether that report would otherwise be regarded as 
privileged	as	a	result	of	ss 68	and	72	of	the	Wrongs Act. 

At first instance, the Master directed that the report be disclosed.  An appeal to a single judge 
of the ACT Supreme Court was dismissed.  Cleary appealed to the Court of Appeal of the 
ACT.  Leave to appeal was granted on condition that the appellant pay the respondents costs. 

Burns and Nield JJ agreed with the reasons provided by Katzmann J to allow the appeal. 

The legislation 

Chapter 5 of the Wrongs Act is concerned with pre-court procedures for certain types of 
personal injury claims including, relevantly, motor accident claims under the Road Transport 
(Third-Party Insurance) Act 2008 (ACT).		Within	Ch	5,	s 68	requires	a	respondent	to	such	
a personal injury claim to give the claimant copies of particular kinds of documents in its 

8  Barrister, Sixth Floor, St James Hall Chambers, Sydney.
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possession that are ‘directly relevant to a matter in issue in the claim’. Those documents 
include ‘reports about the claimant’s medical condition or prospects of rehabilitation’. 

Also	within	Ch	5,	s 72(1)	states	that	a	party	is	not	obligated	to	disclose	a	document	or	
information under Ch 5 if the document or information is protected by client legal privilege.  
However	s 72(2)	provides	an	exception	to	that	privilege,	stating	that	‘an investigative report, 
medical report or report relevant to the claimant’s rehabilitation must be disclosed even 
though otherwise protected by client legal privilege.’   

Issues on appeal 

The appeal raised two issues of principle: 

•		 	Whether	the	pre-court	disclosure	requirements	in	Ch	5	of	the	Wrongs Act continued to 
operate after court proceedings commenced; and 

•		 	Whether	s 68	of	the	Wrongs Act abrogates legal professional privilege over 
communications in documents created after court proceedings have commenced. 

Application of ch 5 after court proceedings commenced 

The Courts below held that Ch 5 continued to operate after proceedings were commenced, 
such operation being consistent with the purpose of Ch 5 of the Wrongs Act, to facilitate the 
settlement of claims.  Katzmann J noted that the issues in the notice of appeal ‘all boil down 
to one contention: that the primary judge erred in holding that the provisions of Ch 5 of the 
Wrongs Act apply after court proceedings have begun.’   

On that issue, applying principles of statutory interpretation, her Honour held that the 
words	of	s 68	read	in	context	did	not	impose	an	obligation	that	extended	beyond	the	
commencement	of	court	proceedings.		While	the	language	of	s 68	is	not	limited	to	pre-court	
procedures, the section appeared in a chapter which is headed ‘Pre-court procedures’.  The 
legislative	purpose	also	supports	limiting	the	application	of	s 68	in	this	way.	

Her Honour distinguished Queensland cases such as Suncorp Metway Insurance Limited v 
Hill [2004] 2 Qd R 681 and Angus v Conelius [2008] 1 Qd R 101.  Those decisions concerned 
legislation that provided that similar pre-hearing disclosure obligations continued until 
the claim was ‘resolved’.  On that basis the relevant disclosure obligation continued after 
proceedings had begun, until the claim was resolved by judgment in the matter.   

There are no comparable provisions in the Wrongs Act, the basis for the contextual 
implication drawn in the Queensland cases was not present.  The use of the words ‘pre-court’ 
in the heading to Ch 5 does not support a construction that would include all court steps ‘pre-
hearing’.   

On an analysis of the purpose of Ch 5, that purpose is to ensure that claims were resolved 
before any proceedings were commenced in Court.  The dominant purpose is to ensure that 
there should not be any litigation of the claim at all if that is reasonably possible. 

Accordingly Cleary was not bound to disclose the second medical report of Dr Coyle to 
Rinaudo	under	s 68	of	the	Wrongs Act.  This was sufficient to resolve the appeal. 

Did s 68 abrogate legal professional privilege? 

Katmann	J	rejected	Cleary’s	secondary	argument	that	s 68	could	not	abrogate	privilege.		As	
a common law right, a statute is presumed not to extinguish or abolish legal professional 
privilege unless there are express words or necessary implication: Baker v Campbell (1983) 153 
CLR 52. 

However,	it	was	manifest	from	the	terms	of	s 72	that	Parliament	had	directed	its	attention	to	
the existence of the common law right and had determined to restrict the operation of the 
privilege.		If	s 68	applied,	s 72	would	extinguish	privilege	in	the	medical	report.		

Expense Reduction Analysts Group Pty Ltd & Ors v Armstrong Strategic 
Management and Marketing Pty Ltd & Ors [2013] hcA 46 

by michael Rennie9

Waiver – Inadvertent disclosure – Whether appellants’ actions inconsistent with 
maintenance of claim to privilege 

background 

The Armstrong parties commenced proceedings against Expense Reduction Analysts Group 
Pty Ltd and others (‘ERA parties’) in relation to damages arising under contract.  The appeal 
focussed on a tangential issue, that of inadvertent disclosure of documents subject to client 
legal privilege during discovery. 

The parties had been ordered to give verified general discovery under the Uniform Civil 
Procedure Rules (UCPR).  Lawyers for the ERA parties (Norton Rose) served their List of 
Documents on the lawyers for the Armstrong parties (Marque).  Discovery had involved 
60,000 documents.  Norton Rose used an electronic database to store the documents and 
prepare the List of Documents.  The database featured fields for ‘relevance’ and ‘privilege’.  
Unless a ‘yes’ or ‘part’ was entered in the field for privilege, the default entry was ‘no’. 

9  Barrister, Sixth Floor, St James Hall Chambers, Sydney.
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Despite the precautions taken in the management of such a large review task, 13 documents 
were listed with a ‘no’ in the Privilege field when privilege could attach to those documents 
and the ERA parties had instructed Norton Rose to withhold all privileged material. 

Marque’s review of the discovered documents identified that there was an inconsistency in 
the privilege claims and wrote to Norton Rose on the issue.  Norton Rose responded that 
the disclosure of the material was inadvertent and that the claim of privilege was maintained.  
Marque refused to return the documents on the basis of waiver of the privilege. 

consideration at first instance 

At first instance, before Bergin CJ in Equity, Norton Rose led evidence that the reviewers 
would not have made an error in deciding that the documents were privileged.  The only 
possible explanation for the error was the failure to properly use the electronic database.  Her 
Honour found that 9 of the 13 disputed documents were duplicates of documents that had 
been separately listed as privileged.  On that basis there was an intent to claim privilege over 
that material, and the disclosure of the duplicates must have been inadvertent.  In the case of 
an inadvertent disclosure, there was no waiver of privilege.   

Her Honour was not so satisfied in relation to the remaining four documents in dispute.  

consideration on appeal 

The Court of Appeal allowed the appeal and ordered the disclosure of the documents. 

Campbell JA, with whom Macfarlan JA and Sackville AJA agreed, held that neither the 
common law relating to privilege nor the Evidence Act 1995 (NSW) could give rise to 
injunctive relief to require the return of the documents.  The only basis for such an order 
would be the law relating to confidential information.  The List of Documents was not 
conveyed in circumstances importing a duty of confidence.  A reasonable solicitor need not 
have realised that the documents had been disclosed by mistake. 

Campbell JA also found that privilege in the documents had been waived in any event.  
Norton Rose’s service of the List of Documents was an intentional act in the context of 
discovery, where all claims for privilege should have been determined.   

consideration by the high court: waiver 

French CJ, Kiefel, Bell Gaegler and Keane JJ delivered a joint judgment.  On waiver, the test 
was whether the holder of the privilege had acted in a manner that is inconsistent with the 
objection to the production of the document.  On the facts there was no conduct which 
clearly suggested an abandonment of the privilege.  Nine documents had been listed both as 
privileged and non-privileged.  Marque itself identified that it appeared that privilege attached 
to the disputed documents.  Norton Rose subsequently advised Marque that privileged 
documents had been incorrectly listed as non-privileged. These circumstances were not 
inconsistent with maintaining the privilege.  ‘The issue of waiver should never have been 
raised.’ 

case management and discovery 

The case management rules in Aon Risk ‘had essentially the same object’ as those stated in 
the Civil Procedure Act 2005 (the CPA).  ‘[T]he courts of New South Wales should actively 
engage in case management in order to achieve the purposes of the CPA.’  That overriding 
purpose ‘may require a more robust and proactive approach on the part of the courts.’ 

Discovery involves an intrusion on the right of an individual ‘to keep documents to himself’ 
that is made in the interests of achieving justice.  However, discovery is not intended to affect 
a person’s entitlement to maintain the confidentiality of documents where the law allows.  
Where a privileged document is inadvertently disclosed, the court should ordinarily permit the 
correction of the mistake and order the return of the document. 

Parties must still make every reasonable effort to ensure the accuracy of a verified List of 
Documents.  It was not suggested that Norton Rose failed this obligation, yet mistakes still 
occurred.  In large commercial cases, such mistakes are now more likely to occur. 

Courts will normally only permit an error to be corrected if a party acts promptly.  If it would 
be unfair to order the return of the documents, relief may be refused.  However ‘no narrow 
view is likely to be taken of the ability … to put any knowledge gained to one side.’ 

The CPA provided the requisite power to grant the relief sought.  The pursuit of the issue in 
this case went no way to resolution of the real issues in dispute, rather it distracted the parties, 
encouraged the outlay of expense and squandered the resources of the Court.  Norton Roses’ 
claim that disclosure occurred by mistake was not disputed. 

A solicitor who obtains material that is known or reasonably suspected to be confidential 
where the solicitor is aware that disclosure was inadvertent should notify the other party and 
return the material.  Acting in this way is ethical, avoids unnecessary and costly interlocutory 
applications and supports the proper administration of justice. 
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Commonwealth of Australia v the Australian Capital Territory [2013] hcA 55.

by lani carter10 

On 12 December 2013, the High Court of Australia delivered its decision in Commonwealth 
of Australia v the Australian Capital Territory [2013] HCA 55.11  The case concerned the validity 
of the ACT’s Marriage Equality (Same Sex) Act 2013 (the Act), which was passed by the ACT 
Legislative	Assembly	on	22	October	2013	and	commenced	operation	on	7 November	2013.	
It defined marriage as ‘the union of two people of the same sex to the exclusion of all others, 
voluntarily entered into for life’.  

On 23 October 2013 (prior to the commencement of the ACT Act) the Commonwealth 
issued a writ of summons seeking a declaration that the Act was of no effect or, alternatively, 
void. The High Court was asked to determine, inter alia, the extent to which the Act was 
inconsistent with Federal legislation on the topic of marriage: the Marriage Act 1961 (Cth) and 
the Family Law Act 1975	(Cth).		Note	also	that	s 28	of	the	Australian Capital Territory (Self-
Government) Act 1988 (Cth) relevantly limits the operation of an Act which is inconsistent 
with a Federal Act, to the extent of the inconsistency.  

The Australian Capital Territory, and Australian Marriage Equality Inc (AME) which appeared as 
amicus curiae, submitted, inter alia, that: 

•		 	the	Act	was	capable	of	operating	concurrently	with	the	federal	Acts	and	therefore	did	
not breach section 28; 

•		 	the	Marriage Act (Cth) does not expressly prohibit same sex marriage by leaving same 
sex couples out of the definition of marriage; and 

•		 	since	the	Marriage Act (Cth) defines marriage as between persons of opposite sex, the 
Act can operate alongside it with respect to the marriage of persons of the same sex.  

The Court spent considerable time considering the interpretation of the marriage power 
(section 51(xxi) of the Constitution). If it was not possible to legislate with respect to same sex 
marriage at a federal level, the Court said, it was open for the Act to operate concurrently 
with the Federal legislation. The question was whether the Federal legislation exhaustively 
and exclusively codified the law with respect to marriage. That is, did the Marriage Act 
(Cth) operate such that marriage as defined in that Act was the only form of marriage to be 
recognised by the law?  

The Court rejected any reading down of the Marriage Act which might allow for concurrent 
operation. 

The Court considered that there was no reason to limit the interpretation of the words used 
in the Constitution to their meaning as understood by the common law at the time of the 
enactment of The Commonwealth of Australia Constitution Act.  Rather, constitutional 
provisions should be broadly construed. The Court said:

 …it is necessary to construe the Constitution remembering that ‘it is a Constitution, a 
mechanism under which laws are to be made, and not a mere Act which declares what 
the law is to be’.12  

All Parties conceded (and the Court agreed) that s 51 (xxi) of the Constitution is broad enough 
to provide the Federal Parliament with legislative power to provide for marriage between 
persons of the same sex.13 

AME had submitted that the Marriage Act (Cth) provided for the exhaustive regulation of 
marriage as understood at the time of enactment – namely, heterosexual unions. They 
contended that the Act did not seek to regulate that same status and there was therefore no 
inconsistency. 

In providing its reasons the Court noted that ‘the status of marriage, the social institution 
which that status reflects, and the rights and obligations which attach to that status never 
have been, and are not now, immutable’. Therefore there was no warrant for reading the 
legislative power given by s 51(xxi) of the Constitution as tied to the state of the law with 
respect to marriage at federation. 

AME submitted that the Marriage Act (Cth) did not ‘cover the field’ but simply regulated ‘the 
existing status of marriage’, involving one man and one woman, as opposed to creating a new 
status. It therefore submitted that ‘the Act attributes a character or status to relevant same-sex 

10  Lani Carter is an Associate at Campbell Law, Adelaide, South Australia.
11   See: www.austlii.edu.au/au/cases/cth/HCA/2013/55.html. The parties’ submissions are available 

at: www.hcourt.gov.au/cases/case_c13-2013. The hearing can also be viewed at:  
www.hcourt.gov.au/cases/av-2013-12-03.

12  Quoting Higgins J in Attorney-General for NSW v Brewery Employés Union of NSW (1908) 6 
CLR 469 at 612.

13  For commentary as to whether it was necessary for the Court to determine this point, see 
‘The Commonwealth v the Australian Capital Territory: The High Court on Same Sex Marriage’ 
(Paper presented to the Australian Association of Constitutional Law on 28 March 2014 by 
Stephen McDonald, Barrister, Hanson Chambers). 
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couples, being a type of status which was never regulated (and is now expressly self-limited) 
by the Commonwealth in the Marriage Act’. 

The High Court observed that the Marriage Act (Cth) does not now provide for the formation 
or recognition of marriage between same sex couples, but noted it provides that a marriage 
can be solemnised in Australia only between a man and a woman and that a union 
solemnised in a foreign country between a same sex couple must not be recognised as a 
marriage in Australia.  

It found that ‘as the title of the Act indicates, its object is to provide for marriage equality for 
same sex couples, not for some form of legally recognised relationship which is relevantly 
different from the relationship of marriage which the federal laws provide for and recognise’.

outcome 

The Court declared that the Act was wholly inconsistent with the Marriage Act (Cth) and of no 
effect. 

The Court reflected that ‘if a Commonwealth law is a complete statement of the law 
governing a particular relation or thing, a Territory law which seeks to govern some aspect of 
that relation or thing cannot operate concurrently with the federal law to any extent.’ 

The Court said (paragraph 1 of the reasons for judgment) that ‘Under the Constitution and 
federal law as it now stands, whether same sex marriage should be provided for by law is a 
matter for the Federal Parliament.’ 

Heffernan v Comcare [2014] FcAFc 2 – Is an automobile medical treatment?

by Peter Woulfe14

Introduction

When expressed in such simple terms the above question might provoke a very simple, 
and perhaps curt, answer.  But it appears as though the answer might not be that simple 
in the context of the definition of medical treatment as provided by s 4(1) of the Safety, 
Rehabilitation and Compensation Act 1988 (the SRC Act).  In this regard, the Full Court of 
the Federal Court of Australia was recently asked to consider whether Comcare was liable to 
cover the costs of an injured Commonwealth employee’s acquisition of, and modifications to, 
a Toyota Landcruiser four-wheel drive.  

On 3 February 2014, the Court found that Comcare was not liable to cover such costs: 
Heffernan v Comcare [2014] FCAFC 2 per Allsop CJ, Jacobson and Katzmann JJ.  The Court 
also offered guidance on practice and procedure in the AAT.  

background

Daniel Heffernan was employed by the Australian Nuclear Science and Technology 
Organisation.  In 2005, Mr Heffernan suffered an injury for which Comcare was liable to pay 
compensation under s 14 of the SRC Act.  Mr Heffernan suffered, and continues to suffer, 
chronic back pain due to his injury.  

In 2009, Mr Heffernan purchased a Nissan Patrol four-wheel drive.  Due to a number of 
factors concerning his height and the nature of his back condition, occupational therapists 
determined that the Patrol was unsuitable for Mr Heffernan’s use.  One such therapist, Ms 
Wise, identified two alternative vehicles that would be suitable, provided certain specified 
modifications were made to them.

On 6 August 2010, Mr Heffernan submitted a claim to Comcare to cover the cost of 
purchasing and modifying a Toyota Landcruiser, which was one of the vehicles Ms Wise had 
identified.  On 26 August 2010, Comcare determined that it was not liable to pay for the 
Landcruiser and modifications.  Comcare affirmed this determination on reconsideration.  
Mr Heffernan sought review of Comcare’s decision by the AAT, which held that Comcare 
was liable to pay compensation to him for purchasing a suitable second hand sedan or, 
if unavailable, a suitable second hand four wheel drive vehicle and undertaking certain 
modifications: Re Heffernan and Comcare [2012] AATA 581 per Senior Member Britton.  

Comcare successfully appealed the Tribunal’s decision to the Federal Court: Comcare v 
Heffernan [2013] FCA 299.  Justice Edmonds there held that the provision of a modified 
motor vehicle did not meet the definition of medical treatment in s 4(1) of the SRC Act.  Mr 
Heffernan appealed the decision of Edmonds J to the Full Court.  

The definition of medical treatment 

Mr Heffernan primarily relied on two paragraphs of the exhaustive definition of medical 
treatment in s 4(1) of the SRC Act.  In those paragraphs, medical treatment was defined as: 

(f) the supply, replacement or repair of an artificial limb or other artificial substitute or of a 
medical, surgical or other similar aid or appliance; or

…

(h) nursing care, and the provision of medicines, medical and surgical supplies and curative 
apparatus, whether in a hospital or otherwise;
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In relation to paragraph (f) of the definition of medical treatment, Allsop CJ (with whom 
Jacobson and Katzmann JJ agreed) concluded that a modified motor vehicle cannot 
ordinarily be sensibly described as a ‘similar aid or appliance’ to a medical or surgical aid or 
appliance: [2014] FCAFC 2 at [46].  Accordingly, Allsop CJ rejected Mr Heffernan’s argument 
that paragraph (f) of the definition entitled him to compensation. 

The question of whether Mr Heffernan was entitled to succeed based on paragraph (h) of the 
definition was the subject of detailed discussion.  Chief Justice Allsop considered the statutory 
and legal context of the definition of medical treatment.  His Honour excerpted relevant parts 
of the definitions of medical treatment provided by s 10(2) of the Workers’ Compensation Act 
1926 (NSW), s 59 of the Workers Compensation Act 1987 (NSW), and s 26(2)(d) of the Workers 
Compensation Act 1958 (Vic).  Chief Justice Allsop then conducted a survey of the relevant 
jurisprudence related to such definitions, in particular the phrase ‘curative apparatus’: [2014] 
FCAFC 2 at [56]–[78].  

Taking into account the relevant authorities, Allsop CJ held at [79]–[92] that no legal error was 
revealed by the reasons of the Tribunal in relation to paragraph (h) of the definition of medical 
treatment: see the Tribunal’s earlier reasons in relation to Mr Heffernan’s claim in Re Heffernan 
and Comcare [2012] AATA 371 per Senior Member Britton.  The Tribunal held: 

24.  In my view, a modified motor vehicle of the type Mr Heffernan wishes Comcare to 
pay for is not a ‘curative apparatus’. A hydrotherapy pool is by definition an instrument 
of therapy or treatment. A modified vehicle, however, is not; it appears merely to be a 
conveyance. If the reasoning in [Re Monk and Comcare (1996) 43 ALD 677] is taken to its 
logical extreme, almost anything pleasurable to an injured worker, such as a wide-screen 
television, could be regarded as ‘therapeutic’ in the sense of moderating or ameliorating 
‘psychological decay’. In my view, vague evidence of some form of unspecific amelioration 
of ‘psychological decay’ is insufficient to establish a ‘therapeutic’ effect for the purposes of 
paragraph (h) of the definition of ‘medical treatment’ in s 4(1). The evidence of the GP and 
Dr Synott of psychological benefit is, unfortunately, unspecific and nebulous. Although I do 
not reject it, I do not place great weight on it because of the lack of detail and foundation 
for the opinion.

25. For an apparatus to be regarded as ‘curative’ it must, in my opinion, be inextricably 
linked to some form of treatment of the worker’s disease or injury or be instrumental in 
the provision of some form of therapy intended to reduce the pain, discomfort or disability 
resulting from that disease or injury, whether or not that therapy is rehabilitative. What form 
of treatment or therapy is provided or facilitated by means of a modified vehicle?

In the alternative, Allsop CJ held that the terms and structure of the SRC Act distinguish 
between medical treatment, for which compensation is payable, and compensation for 
alterations to places, modifications to vehicles or articles, or any aids or appliances during or 
after a rehabilitation program, or even if no rehabilitation program is possible: [2014] FCAFC 2 
at [102]; cf ss 16 and 39 of the SRC Act.  His Honour concluded:

104. … Is the apparatus one that is used in the curative process or process of treatment, 
having as an essential characteristic its use in that process; is it an aid or appliance under s 
39(1)(e) that is reasonably required by the employee having regard to his or her impairment 
and to any rehabilitation program?

105. The questions posed assume, as the structure of the Act discloses, a distinction 
between liability for medical treatment and liability for compensation for matters beyond 
medical treatment that are related to the ongoing impairment, and any rehabilitation.  The 
distinction will not, in any given circumstances, be a sharp one, nor easy to identify; and 
there may be, in any given circumstances, an overlap.  Nevertheless, medical treatment for 
an injury will often be different from providing things such as those listed in s 39(1)(c)-(e) 
that deal with the reasonable requirements of an employee brought about by her or his 
impairment.

106. The Tribunal here found that there was insufficient evidence of a therapeutic effect.  
On one view, it may also have found that the vehicle was not an ‘instrument of therapy or 
treatment’; in other words, that it was not part of the curative or therapeutic process, as 
medical treatment.  Both those findings were factual findings.  Neither has been shown to 
involve legal error.

107. The requirement that the curative apparatus be part of the process of treatment or part 
of the curative process is not to limit the rights of the injured employee.  The words of s 39 
appear ample to provide for what is reasonably required to deal with the employee’s needs 
from the impairment.  This is reinforced when one recognises that the phrase ‘curative 
apparatus’ takes its colour from being part of a definition of ‘medical treatment’.

The Court concluded that Mr Heffernan’s acquisition of, and modifications to, a Toyota 
Landcruiser four-wheel drive did not qualify as obtaining medical treatment in the 
circumstances.  The Court observed that it remained open for Mr Heffernan to make a claim 
for these matters under s 39 of the SRC Act.  But this was not permitted in Mr Heffernan’s 
proceedings in the Full Court given the procedural issues discussed below.  
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Practice and procedure

Mr Heffernan additionally sought to rely on s 39(1)(e) of the SRC Act.  Section 39(1) of the SRC 
Act relevantly provides as follows: 

Where: 

(a) an employee suffers an injury resulting in an impairment; and 

(b) the employee is undertaking, or has completed, a rehabilitation program or has been 
assessed as not capable of undertaking such a program; 

the relevant authority is liable to pay compensation of such amount as is reasonable in 
respect of the costs, payable by the employee, of: 

(c) any alteration of the employee’s place of residence or place of work; 

(d) any modifications of a vehicle or article used by the employee; or 

(e) any aids or appliances for the use of the employee, or the repair or replacement of such 
aids or appliances; 

being alterations, modifications or aids or appliances reasonably required by the employee, 
having regard to the nature of the employee’s impairment and, where appropriate, the 
requirements of the rehabilitation program.

Mr Heffernan argued that a modified vehicle was an ‘aid or appliance’ provided in the context 
of rehabilitation.  But the Full Court refused Mr Heffernan’s attempt to pursue that argument 
on the basis that he failed to properly agitate it before the Tribunal: [2014] FCAFC 2 at [37]–
[43] per Allsop CJ, and at [111]–[127] per Katzmann J.  Although Allsop CJ and Katzmann 
J expressed their reasons slightly differently, the problems with the manner in which Mr 
Heffernan conducted his case may be summarised as follows:

•		 	Mr	Heffernan’s	counsel	expressly	and	clearly	disavowed	reliance	on	s	39(1)	of	the	SRC	
Act at hearing.

•		 	The	Tribunal	granted	the	parties	leave	to	provide	written	submissions	on	whether	
the acquisition of, and modifications to, the motor vehicle met paragraph (f) of the 
definition of medical treatment in s 4(1) of the SRC Act. 

•		 The	parties	filed	and	served	submissions	simultaneously	pursuant	to	that	leave.	

•		 	Mr	Heffernan’s	counsel	‘took	it	upon	himself’	(reasons	at	[38])	to	address	s	39(1)(e)	of	
the SRC Act by way of substantive claim. 

•		 No	prior	notice	of	the	above	course	was	given.	

•		 	No	application	was	made	to	vary	the	leave	that	was	given	solely	to	address	the	
paragraph (f) medical treatment point. 

•		 	Accordingly,	the	matter	was	not	properly	before	the	Tribunal	and	no	opportunity	was	
afforded to Comcare to meet the argument under s 39(1)(e) of the SRC Act. 

conclusions

The outcome in this case might be strikingly unsurprising from one perspective.  But the 
reasons of the Court illustrate that whether something qualifies as a ‘curative apparatus’ 
may often be a question of fact and degree that is not easy to resolve.  The judgment also 
illustrates that care needs to be taken by parties, and in particular those representing them, 
to ensure that cases are conducted within the parameters set by the Tribunal, and that this 
occurs in a manner which enables an opponent a reasonable opportunity to respond.  
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